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BDE - Who are we and what do we
stand for?
Europe as a business location faces urgent
challenges. A secure supply of raw materials and
energy as well as sustainable use of finite resources
are the foundation of our prosperity and hence
indispensable if we are to remain competitive.
The goal must therefore be to close material cycles
economically and to use all recyclable materials
contained in waste. Nevertheless, adequate
framework conditions are needed to unleash the
economic and ecological potential of the recycling
economy in Europe. This is what the Federation
of the German Waste, Water and Raw Materials
Management Industry BDE (Bundesverband der
Deutschen Entsorgungs-, Wasser- und Rohstoffwirtschaft e.V.) with a representation In Brussels
works for at European level.
Our 750 member companies with 175,000
employees collect and recycle around 60% of
household waste and 70% of industrial waste
produced in Germany. Family businesses, strong
Mittelstand companies and large companies
operating at global level as well as German subsidiaries of internationally active groups cover the
entire spectrum of waste management, recycling
and water sector, and generating an annual
turnover of around 18 billion Euro. The core
competence of the private waste management
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sector in Germany is material recycling. In the last
ten years alone, companies have invested some
30 billion Euro in innovative sorting and processing
technologies and put Germany in the vanguard
with its know-how in the field of material recycling.
As a result, the secondary raw materials sector is
already substituting for the German economy’s raw
materials imports for a value of around 12 billion
Euro and supplies about 14% of all raw materials
used in Germany. On a conservative estimate,
the volume of secondary raw materials produced
in Germany alone has increased from 15 million
tonnes to around 17.3 million tonnes a year. If it
were to prove possible to recycle 100% of recyclable materials, the German economy could
manage without raw materials imports with a total
value of about 90 billion Euro a year.
By recycling a maximum of materials recovered
from waste and using the residual waste efficiently
for energy production, the recycling sector also
makes an important contribution to Germany’s
energy transition. With the production of highcalorific waste derived fuels which can be deployed
flexibly, primary fuels can be substituted directly.
By 2020, the volume of valuable substitute fuels will
almost double from 4.6 million to 8.1 million tonnes.
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Bio-waste can be used as fuels or to produce
biogas without direct greenhouse gas emissions.
The perspective is that almost 10% of electricity to
be made available flexibly can be produced by the
German recycling economy.
Furthermore, a sustainable recycling sector is
active climate protection. When secondary raw
materials are used, a multiple of the energy necessary to process primary raw materials is saved. In
addition, pre-treatment of waste prior to being
landfilled impedes decomposition of organic
fractions and hence the formation of the extremely harmful greenhouse gas methane. If the full
potential of the recycling economy were to be used
in Germany, a further 11 million tonnes of CO2 a
year could be saved over and above the savings
achieved to date. With an annual total of 30 million
tonnes, the sector would then be saving as much
greenhouse gas as the annual CO2 footprint of 2.8
million people with a European living standard.

EU environment policy to the horizon of 2020.
The identified potential can be reached - on
condition that European waste and environmental
legislation is further developed and waste is genuinely used in line with the five-step waste hierarchy.
Europe needs ambitious recycling and recovery
objectives and can no longer afford to landfill
waste without any pre-treatment. Accordingly,
EU resources deployed in the waste area should
be used first and foremost to promote development of a high-grade treatment infrastructure.
Notwithstanding, the innovative strength and value
creation potential of the recycling sector can only
assert themselves fully under fair and transparent
competition conditions. Only in this way can it also
be guaranteed that citizens across the EU get the
best performance at the best price.

This impressive performance spectrum of our
member companies reflects BDE’s guiding vision: a
successful balance between ecology and economy.
With this brochure, we want to present you, dear
readers, our perspectives for a resource-efficient,
low-carbon and future-oriented recycling sector in
Germany and Europe. As a business organisation,
we see ourselves as partners of all players at national and European level who pursue the objective
of using waste as a resource - as specified in the
EU’s 7th Environmental Action Programme (EAP)
adopted in early 2014 as a strategic framework for
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VÖEB - Together for a Europe worth
living in
The European waste management sector makes
an indispensable contribution to our modern
European society – day in, day out. What this
means first and foremost is quality of life for EU
citizens. Without a responsible, functioning
resource and waste management economy, a
high quality of life in Europe cannot be maintained
and enhanced in the long term. To enable future
generations to also enjoy our high living standards,
it is necessary to use and reuse finite resources
optimally, to close recycling loops as much as
possible as well as to create an awareness of
recycling products as versatile, valuable secondary
raw materials and to facilitate their market access.
Only in this way can we lay the base for an ecologically sustainable, energy-efficient and competitive
Europe. Since this objective cannot be realised
without appropriate market and framework conditions, we are committed to pushing for the necessary regulations and market preconditions for a
forward-looking resource and waste management
industry in Europe, and to drawing attention to the
importance of this issue.
VÖEB – the Association of Austrian Waste
Management Companies – is the voluntary and
simultaneously the strongest organisation supporting the interests of the private waste management
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sector in Austria. VÖEB is the voice of more than
200 member companies and represents two thirds
of private Austrian waste management businesses
– in terms of both turnover and employees. The
sector employs about 43,000 people directly and
indirectly in Austria, manages around two thirds of
all waste produced in the country, has over 1,100
high-tech installations and generates a turnover of
some € 4 billion a year.
VÖEB acts as a link between society, economy and
industry, and puts the various stakeholders in the
Austrian waste management sector in a common
dialogue. To highlight the benefit and not only the
costs of resource-efficient, sustainable operations
in the area of waste collection, preparation and
reuse, more awareness raising is needed alongside
a regular exchange of information and experience
between all stakeholders. The same applies at EU
level: only via the route of a shared dialogue can
trendsetting best practice examples be made to
bear fruit for the general public, can a sensible
balance be struck between protection and
resource objectives and can the necessary steps
be taken towards a future-oriented, modern
resource and waste management economy.
The waste management industry, with its multitude
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of employment-creating businesses, not only
secures many jobs in economically volatile times,
but also makes an important contribution to
environmental protection over the long term. A
committed recycling policy and practice benefits
people and environment at the same time. Better
separation of waste and functioning material cycles
generate new resources and also win points with a
positive climate effect. Similarly, recovering energy
from waste offers enormous savings potential
in terms of scarce primary raw materials, which
makes it attractive and, with a view to a sustainable
resource economy, indispensable to strengthen
secondary energy sources in competition with
fossil fuels.
The activities of the modern waste management
industry are very diverse. The spectrum of services
encompasses all aspects of a sustainable materials recycling economy, i.e. collection, transport,
processing, preparation, recovery and trade of and
in wastes, old and residual substances as well as
packaging. These include industrial, commercial
and household wastes, hazardous wastes, residual
wastes, biogenic wastes and a wide range of old
substances such as paper, cardboard, glass and
plastics. Private waste management businesses
in Austria are not only reliable partners of private
companies in industry and the economy more
generally, but – as is the case in many other EU
countries – are also partners of state actors to
provide services of general economic interest.

without functioning markets; it is therefore
necessary to strengthen the role of the private
waste management industry as an engine for
recycling across Europe, equip it with appropriate
framework conditions and breathe life into the
five-step waste hierarchy developed by the EU
also at practical level. In order to be able to achieve
high quality standards in reality, uniform rules must
be established which enable public contractors
to select not only the cheapest but also the best
tenders received.
In a nutshell: let us work together on further
development of quality and service to the benefit
of all EU citizens and let us think responsibly two
steps ahead – not only about the next few years
but also about upcoming generations.

Nevertheless, modern recycling cannot operate
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Development and principles of a
modern EU waste policy
The waste sector in Europe has evolved fundamentally since the middle of the 20th century
– from landfilling of waste to recycling. Construction of a high quality infrastructure for waste
management is today largely dependent on the
continuous further development of EU waste
legislation.
When the growing mountain of waste and in particular scandals around uncontrolled disposal of
waste came to public attention in the early 1970s,
the European Economic Community (EEC) founded in 1957 still has no competences whatsoever
in the field of environmental protection and hence
in waste management. The focus was exclusively
on creation of a common market and a common
agricultural policy. Nevertheless, since inadequate
and uneven waste disposal in the Member States
threatened to endanger the functioning of the
single market, the EEC Treaty was still taken as
the legal basis for the first Environmental Action
Programme adopted in 1973. In the passages with
relevance for waste, hazardous wastes whose disposal called for inter-regional or cross-border solutions occupied the foreground. The programme
established the precautionary principle and the
polluter-pays principle as tenets of European envi-
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ronment policy for the first time.
In the early 1970s, the Federal Republic of Germany alone had around 50,000 unregulated landfill
sites with a few waste incineration installations
concentrated in population centres and without
any significant filtering technology. With the 1972
Waste Disposal Act, Germany sought to bring an
end to this unregulated disposal of waste. To this
end, the responsibility for waste disposal was transferred from municipalities to the next higher level
of districts and independent cities. The situation in
Austria was similiar. The first progress was achieved
relatively rapidly, with private waste management
enterprises collecting and transporting municipal
and industrial waste as third-party contractors.
The foundations of European waste law were laid
with Directive 75/442/EEC on waste, the first
so-called Waste Framework Directive. The rules
for promoting waste prevention, reuse, recycling
and energy recovery were the starting point for
wide-ranging developments in the waste sector.
Top priority was given to the protection of human
health and the environment against negative
effects arising from the collection, transport, treatment and disposal of waste. Promotion of waste
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processing in the interest of conserving natural raw
materials was subordinate to this objective. In line
with the polluter-pays principle, costs were to be
paid by those generating the wastes. In the meantime, the Waste Framework Directive has been
amended several times and has formed the basis
for further directives for particular waste flows such
as waste oil, packaging or sewage sludge.
In 1986 the German federal parliament adopted
the Act on Waste Prevention and Waste Management («AbfG»). Waste management bodies
governed by public law («örE») were obliged to deal
with wastes generated on their territory. Waste
owners had to make these wastes available to
public bodies. These obligations to hand over the
waste gave the örE a monopoly in the area of waste
management. At the same time, the örE also commissioned private enterprises as third parties to
meet their waste management obligation. Municipalities and districts overwhelmingly removed
certain, mostly hazardous industrial wastes from
the waste management obligation so that this
sector subsequently developed into a broad field of
activity for private waste management operators.
In 1990 the Austrian Waste Management Act
(AWG) entered into force, which defined the objectives and principles of waste management for the
first time.
With the Single European Act (SEA), the European

Commission was given new competences in 1987
and presented the first Community strategy for
waste management in the Member States two
years later. This provided that in future hazardous
substances in waste should be restricted, recycling
and use of waste as material or energy should be
moved forward, and waste should be disposed
safely. In addition, waste movements between
Member States should be monitored more closely.
With increasing industrial production and expanding consumption, the number of waste movements to cheap landfill sites across Europe and the
associated risk for humans and environment was
growing. Increasingly, there were controversial discussions on a general ban on cross-border waste
movements.
The challenge consisted in being able to supervise
waste management routes better without at the
same time impeding the best possible recovery of
suitable wastes in the European single market. With
the revised Waste Framework Directive 91/156/
EEC (1991), the European Commission therefore
introduced binding definitions and distinguished
between wastes for disposal and wastes for recovery. Wastes for recovery – unlike wastes for disposal – were to be regarded as goods and should circulate freely in the single market. Also new was the
possibility for Member States to be self-sufficient
with respect to waste management and the principle of proximity, i.e. the duty of Member States to
create sufficient capacities for waste disposal close
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to where it was generated. Since a mutual isolation
of Member States was not the intention, provision
was made for agreements on shared use of disposal capacities in neighbouring countries.
In the same year, Germany triggered a paradigm
change in waste management with the Packaging
Act and introduction of producer responsibility.
In 1993 Austria followed with a comparable Act.
Against the background of scarce treatment
capacities and the waste management crisis that
was becoming apparent at the end of the 1980s,
in particular due to the ever-growing volumes of
packaging waste, the organisational and financial
responsibility for management of packaging waste
was transferred to producers and distributors. This
fundamental reorganisation of packaging waste
management led to a rethink in other areas of the
waste sector. In the subsequent period, private
waste management enterprises laid the foundation stone for the modern recycling economy with
large investments and development of innovative recovery processes. Thanks to competition
in packaging waste management, Germany and
Austria subsequently became the world’s recycling
champions and models for Europe. Packaging
waste management was harmonised at European
level with the European Directive 94/62/EC on packaging and packaging waste that came into force in
1994.
Market opening In the German waste management
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sector was moved farther forward in 1996 through
adoption of the Waste Management and Recycling Act transposing Waste Framework Directive
91/156/EEC into German law. Essentially, it was no
longer public authorities which were responsible for
waste management but generators and owners of
waste or product manufacturers. Nevertheless, the
public monopoly in waste management remained in the form of the obligations to hand over
household wastes and wastes for disposal from all
sources and continued to restrict the market.
To prevent abuse on the import and export of
wastes between Member States and to and from
third countries, the Community in 1993 introduced
strict notification and supervision procedures with
the Waste Shipment Regulation (EEC) No 259/93,
thereby implementing the 1989 Basel Convention.
There had been discussions since the mid-1980s
on possibilities for limiting the health and environmental risks arising from traditional landfilling of
mixed wastes – for example, through liquid seepage and landfill gas or landfill fires. It was necessary to pre-treat wastes prior to landfilling in order
to mineralise organic components and to flush
out or convert soluble hazardous substances. In
1993 the German federal government therefore
adopted Technical Guidelines for Municipal Waste
(TASi). These general administrative guidelines
set out parameters to be observed for disposal of
waste by 2005. This effective requirement to pre-
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treat wastes prior to landfilling was also later taken
over by several other Member States. By contrast,
Europe-wide requirements for landfilling of waste
were only adopted in 1999 in the form of the
Landfill Directive 1999/31/EC. Alongside technical
design rules, it also contains waste-specific requirements such as the progressive reduction of the
landfilled biodegradable portion of municipal waste.
In Austria during the 1990s some fundamental acts
and regulations entered into force in the field of
waste management, the Packaging Act (1993), the
Act on the Separate Collection of Biodegradable
Waste (1995) and the Act on Landfilling (1997).
Back in the early 1990s, the European Court of
Justice (ECJ) ruled that all wastes are goods. In
particular, free movement of waste for recovery
helps to promote a high quality waste sector within
the Community. Conversely, the idea that wastes
should increasingly be regarded as a resource and
dealt with accordingly only began to make headway at European level in the last decade with the
thematic strategy for prevention and recycling
of waste published in 2005. This objective was
consistently pursued by the Commission in its
proposal for a revision of the Waste Framework
Directive which entered into force in 2008. For
the first time, the efficient use of resources stood
alongside the objective of health and environmental protection on an equal footing. In addition, the
earlier three-step waste hierarchy was transformed

into five steps with a basic priority given to recovery of materials and use as energy, and producer responsibility was strengthened. The goal of
minimising resource use through efficient recycling
and closing material cycles has been continuously
manifested in recent years in numerous Commission communications and programmes. The 2011
Roadmap for a resource-efficient Europe as well
as the 7th EU Environmental Action Programme in
force since the start of 2014 both set the deadline
of 2020 for dealing with waste as a resource.
The European Commission announced in its work
programme for 2013 and 2014 that It will review
the waste provisions. Thus, the recycling targets
in the Waste Framework Directive and the Packaging Directive should be examined and increased
if appropriate, and quotas for reducing waste landfilling in the Landfill Directive should be adjusted.
Moreover, the five oldest waste stream directives
on end-of-life vehicles, batteries, sewage sludge,
PCB/PCT and packaging should be verified for
their effectiveness and coherence. In addition, the
Commission presented a green paper on a European Strategy for Plastic Waste in 2013. The results
of this review programme are set to be presented
by the Commission in 2014 and will lead to further
development of the existing European waste law.
Waste treatment and recovery of materials from
waste is assigned a central role in the most recent
EU initiatives and strategies to Increase resource
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efficiency and secure the supply of raw materials.
For the private waste management sector, this
creates opportunities for the future. It is private
enterprises which operate sorting and processing
installations and have the know-how needed to
provide industry with high quality secondary raw
materials. However the chances and development
potential are still being thwarted by remaining
obstacles, in particular through inadequate competition and market policy conditions. Because the
waste management sector more than any other
finds itself in a field of tension between environmental, competition, single market and tax law.
Therefore, a functioning recycling economy can be
achieved only if the European and national legislator resolutely improve the legal framework conditions in such a way that innovation potential can
unfold in the market and in fair competition.

14

BDE Federation of the German Waste, Water and Raw materials Management Industry
VÖEB Association of Austrian Waste Management Companies

15

BDE Federation of the German Waste, Water and Raw materials Management Industry
VÖEB Association of Austrian Waste Management Companies

Waste sector in a field of tension
between environment, competition
and single market policy
The waste management sector more than any
other finds itself in a field of tension between
a range of important Community policy fields,
namely environment and resource policy, competition and single market policy. Additionally,
this tense relationship is further complicated by
the circumstance that management of household waste is commonly classified as a service
of general economic interest (SGEI) – whether
rightly is highly doubtful, at least regarding management of separately collected wastes for recovery. This gives rise to problems with respect to
competition law, the single market and harmonisation of waste legislation, since Member States
still lay claim to wide-ranging competences for
themselves in the area of SGEI.
The waste management economy is essentially
determined by EU environment policy. The EU
Waste Framework Directive seeks to reduce the
harmful effects of producing and treating waste, to
increase resource efficiency and, last but not least,
to create a European recycling and circular economy. To this end, the Waste Framework Directive
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with the five-step hierarchy provides a sequence
of priorities for waste treatment measures which
should fundamentally underpin all waste policy
measures taken by the Member States. In this
context, waste prevention comes first, followed
by preparation for reuse (2nd step), recycling (3rd
step), recovery, in particular energy recovery (4th
step) and finally, as the last option, disposal. Furthermore, the Waste Framework Directive contains
definitions of central legal concepts in waste
legislation, rules on by-products and end-of-waste,
provisions on waste prevention and development
of a waste prevention programme as well as criteria
for recycling quotas for municipal waste and building and demolition waste.
On the question of how waste treatment should
be organised, i.e. whether it should have a public
or private sector structure, the Waste Framework
Directive takes a neutral stance; a competence
for the Member States is established under the
aspect of waste management self-sufficiency only
with regard to management of waste for disposal
and mixed municipal waste. Member States are
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required to take measures to put in place an integrated and appropriate network of waste disposal
installations and installations for recovery of mixed
municipal wastes collected from private households. At the same time, the Waste Framework
Directive makes it clear that management of separately collected and individually sorted wastes for
recovery from private households falls outside the
scope of public tasks and has to be opened to the
market. Alongside the Waste Framework Directive
as the «basic law» of waste management in the
Community, the Waste Shipments Regulation also
plays a central role. It contains requirements for
the shipment of wastes within the Community in
order to come to grips with the environmental and
health hazards associated with waste transport. In
addition, there are numerous waste stream-specific rules such as for waste electrical and electronic
equipment, end-of-life batteries and end-of-life
vehicles.
With the mission of promoting the circular economy, creating a recycling society and increasing
resource efficiency, EU waste policy makes an important contribution to the EU 2020 Strategy and
to European raw materials and resource policy. The
goal of the EU 2020 Strategy is to generate smart,
sustainable and inclusive growth. Economical use
of natural resources has a special significance in the
framework of sustainability. In this regard, recycling
to substitute natural resources with secondary raw
materials plays an essential role. The EU is highly

dependent on raw materials imports. Germany,
for example, is 100% dependent on imports for
primary metal raw materials. Thus, secondary raw
materials are already widely used in manufacturing industry. The secondary raw materials sector
currently supplies around 14% of all raw materials
used in Germany (45% for steel, more than 70% for
paper, 94% for glass). Thermal recovery from waste
also makes a contribution to resource protection
by substituting for fossil fuels such as coal and oil in
energy generation. According to the interest community of thermal waste treatment installations
ITAD, around 7 billion kWh of heat and process
steam was produced by German waste incineration
installations in 2012.
This economic and environment policy importance
corresponds to the single market and competition
law aspects of the waste and circular economy.
The European Court of Justice (ECJ) had already
ruled in the early 1990s that waste is fundamentally
a good for which single market rules and above
all free movement of goods apply. Subsequently,
ECJ has repeatedly found that waste for recovery
in particular should as a rule not be subject to any
restrictions in EU-wide shipment since the free
exchange of this waste stimulates high quality recovery in the Community – in other words, untrammelled trade in waste goes hand in hand with high
quality, environment-friendly and resource-efficient waste treatment. Hence, restrictions on
trade and competition for recoverable waste must
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absolutely be prevented and dismantled.
A tense situation vis-à-vis free competition and
the single market arises from the classification of
waste management as an SGEI. With the argument
that they want to protect municipal waste management structures and enable cross-subsidisation
of residual waste disposal with the proceeds from
marketing recovered wastes, Member States and
in particular Germany qualify management of all
household wastes including separately collected
wastes for recovery as SGEI. Public waste management bodies have a monopoly on management of
household waste and private waste management
enterprises are kept away from the collection and
recovery of wastes. Since public waste management bodies overwhelmingly have no installations
of their own for recovering material from wastes,
i.e. recycling – at least in Germany – but at the
same time the overwhelming majority operate
waste incineration installations or are committed through long-term contracts to supply given
volumes of waste to such installations, public waste
management bodies have a large economic interest in recovering heat from the wastes transferred
to them instead of sending them for recycling.
However, the Union’s waste and resource policy
objectives cannot be achieved on that basis.
A further single market aspect which has great importance for waste treatment is the award of public
contracts. If waste management bodies governed
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by public law are unable or unwilling to perform the
waste management tasks incumbent on them, in
particular with respect to household wastes, they
are supposed to procure the corresponding waste
management services on the market through a
tender call for the contract in question. Only via a
public tender call can the best service offers and
quality standards be secured at the appropriate
price, i.e. only in this way is the efficient and economical use of public resources guaranteed. Public
waste management bodies unfortunately often shy
away from the tendering procedure and seek out
ways of circumventing a tender call. Regrettably,
the possibilities for tender-free in-house awards
and public-public cooperation have been considerably widened in the compromises negotiated
between Council and Parliament on the European
Commission’s proposals for a reform of European
rules on public procurement.
To be able to meet the objectives of the EU 2020
Strategy regarding a sustainable economy, make
a significant contribution to supplying the European economy with raw materials and develop high
quality, environment-friendly waste management,
the involvement of the private waste management
sector and competition for recoverable wastes
must be promoted. Against the background of
scarce public resources, the involvement of private
capital and private know-how in waste management is necessary to ensure innovations and
investments and hence to move development
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towards a recycling society forward.
Incidentally, this is also applicable to the water
sector – a high standard in the supply of water
and treatment of waste water calls for ongoing
investments and adjustments to meet ever
increasing technical requirements. Private water
service providers, for instance in Germany, have the
requisite, extensive know-how and capital, and as
partners of municipalities can ensure a high quality
water supply and safe treatment of waste water
with stable prices and charges. To identify the best
service model for the supply of water or treatment
of waste water and to be able to obtain the best
performance at the best price, free and fair competition between in-house provision by municipalities
and private cooperation models is necessary.
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1. Challenges for waste and environmental law

Implementation of the waste hierarchy
Where are we now?

Where do we want to go?

Waste Framework Directive 2008/98/EC seeks to
reduce the «adverse impacts of the generation and
management of waste», to increase resource
efficiency and to create a European recycling
society. To this end, with the waste hierarchy in
Article 4 it sets an order of priorities which must be
abided by all waste treatment measures by Member States: 1. prevention, 2. preparing for re-use,
3. recycling, 4. other recovery (e.g. energy) and 5.
disposal. Departing from the hierarchy can be
permissible for individual waste streams if justified
by considerations of environmental protection
and by lifecycle thinking, and if verified in individual
cases.

Recycling of wastes plays a central role for reaching
the objectives of the EU 2020 Strategy – a smart,
sustainable and inclusive economy for Europe –
and for supplying the European economy with
secondary raw materials. The goal of European
waste policy is therefore to create a European
recycling society: with this in view, the Commission
aspires to a Europe-wide recycling quota of 70%
of municipal waste. This can be achieved only if
the right legislative framework conditions, enforcement and market situation are in place. For this,
implementation and enforcement of the five-step
hierarchy is of crucial importance. BDE therefore
welcomes that the European Commission has
taken up the complaints about implementation
of the hierarchy in KrWG lodged by BDE, other
waste management organisations and environmental associations, and in February 2014 initiated
a formal infringement procedure in accordance
with Article 258 TFEU against Germany with a first
warning letter.

In Germany, the waste hierarchy was transposed
word for word in § 6 of the new Circular Economy
Act (KrWG). Nevertheless, §§ 7 and 8 KrWG contain
numerous qualifications through to ranking thermal
recovery as recycling in the so-called calorific
value clause in § 8 paragraph 3 KrWG. Under this
provision, thermal recovery is equivalent to recycling
if the calorific value of the waste in question is
11,000 kj/kg. As a result, the five-step hierarchy has
effectively been reduced to a three-step hierarchy
which makes it possible to incinerate a large
portion of waste which is actually suitable for
material recovery.
In Austria the five-step waste hierarchy was fully
implemented in § 1 paragraph 2 of the Waste
Management Act (AWG), which entered into force
on the 16th of February 2011.

What needs to be done?
The European Commission is urged to ensure correct implementation of the waste hierarchy in the
Member States. Where this has not happened, as in Germany for instance, the Commission must take
firm action with an infringement procedure.
The aim of future environment and recycling policy must continue to be that the waste hierarchy is
implemented as it stands in national law across Europe and without any dilutions, and is consistently
applied.
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Waste incineration installations in Germany largely in public ownership - share of institutions by owners in
2012 (in %)

3%
16%
Public (including private companies in public
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1. Challenges for waste and environmental law

Extended Producer Responsibility
Where are we now?

Where do we want to go?

Extended Producer Responsibility is based on
the «polluter pays» principle which was already
enshrined in Directive 75/442/EEC on waste.
Responsibility for products at the end of the
lifecycle is assigned to their producers or
distributors. The intention is to create incentives
to take account of the end of a product’s lifecycle
in the design stage in order to prevent waste and
ensure the most environment-friendly waste
treatment possible.

The principle of Extended Producer Responsibility
should be further strengthened to create EU-wide
effective recovery structures for individual waste
streams and achieve higher recycling rates. An
example of the application of producer responsibility is the packaging waste management system
introduced in Germany and Austria, which has
turned these countries into the recycling world
champions.

Waste Framework Directive 2008/98/EC enshrines
producer responsibility as the guiding principle of
EU waste law and assigns only responsibility for
collection and disposal of mixed household waste
to Member States. Separately collected wastes for
recovery, in particular packaging, are governed by
the principle of free movement of goods.
Collection and treatment are in the responsibility
of producers and distributors which have the
choice of how to organise this. These services
should essentially be provided in competition and
must not be transferred exclusively to the public
authorities as a service of general interest.

The different approaches to Extended Producer
Responsibility in the Member States should be
examined for its strengths and weaknesses. The
findings can then be taken into account as existing
waste management systems are further developed
and new ones are introduced. EU-wide harmonised
basic principles such as definitions or reporting
obligations create comparability and help to ensure
that proven system solutions prevail within the
EU. Conversely, a one-size-fits-all solution with
EU-wide binding rules for Extended Producer
Responsibility is not a good idea, because the
starting situations in the Member States are
highly varied.

What needs to be done?
The producer responsibility approach should be strengthened and structured flexibly to reflect the
different starting situations in individual Member States – without impacting negatively on free
movement of goods in the single market and free competition.
The different approaches in systems for Extended Producer Responsibility in the EU should be
examined for their strengths and weaknesses so that best practice examples can be identified as
models for waste management systems.
Certain basic components such as definitions and reporting obligations should be harmonised in
order to make the various waste management systems comparable with each other.
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Changes in costs of waste packaging treatment in Germany between 1993 and 2011 (in Euro billion)
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1. Challenges for waste and environmental law

Align product design more closely on
the recycling economy
Where are we now?

Where do we want to go?

As one of the central instruments of productrelated environmental protection, Ecodesign
Directive 2009/125/EC gives the framework for
the environmentally aware design of products
that are energy-driven and relevant for energy
consumption. The criteria applicable for specific
product groups are defined in subsequent
implementing regulations. Thus, for example,
manufacturers of lamps, circulation pumps and
engines are obliged to make available information
on dismantling and recycling. Provisions on product
recyclability or the use of recycling materials do not
exist.

The aim is product design conducive to recycling.
Recycling-oriented product standards facilitate
material recovery at the end of the lifecycle and
improve the quality as well as the safety of the
resulting secondary raw materials. They must be
developed in close dialogue with manufacturers or
distributors and waste management operators in
order to come to grips with market requirements.

Recycling-focused design of products still
encounters numerous obstacles. The use of
certain composite substances, a virtually infinite
diversity of materials with constant “new” additions
as well as deficient labelling and identification of
hazardous substances make recycling more
difficult from a technical angle. Moreover, there
is a decisive shortage of adequate economic
incentives for manufacturers and consumers as
well as awareness and know-how.

The use of secondary raw materials in suitable
products should be intensively investigated and
promoted as a direct contribution to climate and
resource protection. For instance, a tonne of plastic
regranulate saves up to 50% of greenhouse gases
as compared with primary plastics as well as up
to 12,000 kWh of electricity – that is equivalent to
22,000 washing machine loads in private households.

In addition, consumers and industry need to be
given clear information on environmentally
responsible waste management of products at
the end of the lifecycle.

What needs to be done?
Extension of the scope of the Ecodesign Directive to products with no relevance for energy
consumption with technically and economically sensible criteria for better recyclability or the use of
recycled product materials should be examined.
A recycling-oriented product design should be taken into consideration and promoted in public
procurement.
A practical labelling system on materials, re-use, collection and recycling of particular products should
be developed for industry and consumers.
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CO2 savings through recycling of a tonne of selected materials (in tonnes, reference year 2007)
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1. Challenges for waste and environmental law

Complete implementation and application of
EU environmental and waste law
Where are we now?

Where do we want to go?

Implementation of European directives into
national law and enforcement by the competent
authorities in the Member States are still insufficient. In 2012 alone, 1,343 formal infringement
procedures against EU Member States were pending before the European Court of Justice.
At 20%, by far the most infringements relate to
environmental law. This is followed by sectors
such as the single market, taxes and transport
with shares of between 13 and 15%. Against the
background of these serious deficits, the 7th EU
Environmental Action Programme formulates
better implementation and enforcement of EU
environmental law as one of the top priorities.

The aim is that all Member States should fully
implement EU environmental and waste provisions
and without any time lag. To this end, all existing
instruments should be used more consistently.

The still marked differences in the structure and
efficiency of waste management between the
Member States is based in the first instance on
inadequate application of EU waste provisions. This
entails not only considerable risks for the environment and human health. Inadequate implementation of EU waste provisions and their non-uniform
enforcement lead to distortions of competition in
the single market, unsettle companies which are
looking to invest and prevent an improvement in
the waste management infrastructure, above all in
the most recent Member States.

However, at the same time, uniform enforcement
by the competent national authorities must be
ensured to create legal and investment certainty
for enterprises active in the EU single market. With
consistent implementation and application of EU
waste law, a European circular economy could be
created and 400,000 new jobs could be secured
across Europe by 2020. In addition, the competitiveness of the EU could be considerably enhanced
with annual turnover increases of up to 42 billion
Euro.

What needs to be done?
Dialogue processes such as EU-Pilot or SOLVIT must be used effectively to deal as fully as possible
with implementation deficits before formal procedures are launched. If dialogue processes fail to lead
to success, infringement procedures should be initiated promptly. The two instruments should be
better coordinated to prevent delays caused by overlaps.
Aspects of practical enforcement by the competent authorities should be more strongly taken into
account when new EU legislative provisions are being formulated.
Checks on compliance with environmental rules must be strengthened and harmonised.
The instrument of the European Semester seeks to coordinate Member States’ economic
policy and should in future recommend higher investments in national waste management
infrastructures..
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The most infringement areas in 2012 (in %)
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1. Challenges for waste and environmental law

Further development of the Waste
Framework Directive’s recycling objectives
Where are we now?

Where do we want to go?

The European framework for waste policy has been
developed considerably since the first Directive
75/442/EEC on waste came into force in 1975. In
this regard, the aspect of careful resource use has
increasingly moved into the focus alongside the
original objectives of health and environmental
protection. This reorientation was codified for
the first time in the Waste Framework Directive
2008/98/EC which has been applicable since
2008. This instrument sets out a range of possible
solutions - some new, others building on earlier
approaches. These include the five-step waste
hierarchy (Article 4), a clear commitment to the
concept of «Extended Producer Responsibility»
(Article 8) as well as new rules on waste prevention
as an approach which takes precedence over waste
management (Articles 9 and 29).

Although these obligations on Member States
are to be met by 2020, many are a very long way
from being able to meet them by that deadline. In
2013 the Commission therefore began to monitor
implementation and enforcement of the recycling
objectives set out in Article 11 of the Waste Framework Directive. On the basis of this monitoring,
the Commission intends to present a legislative
proposal on further development. The policy
direction, i.e. development of EU-wide treatment
of waste as a resource, is firmly enshrined in the
European Resource Efficiency Roadmap as well
as in the 7th Environmental Action Programme. In
particular, promotion of high quality recycling and
the introduction of a comprehensive landfill ban for
recyclable wastes should contribute to achieving
this objective.

Article 11 of the Waste Framework Directive
introduces obligations for separate collection and
recycling quotas for certain waste streams in order
to promote re-use and recycling. It provides that
all Member States must re-use or recycle at least
50% by weight of the paper, metal, plastic and
glass wastes from private households and similar
sources by 2020. Furthermore, at least 70% by
weight of non-hazardous construction and
demolition wastes should be re-used, recycled or
its materials recovered in some other way by 2020.

That this objective is the right one is impressively
underlined in the report « Earnings, jobs and innovation: the role of recycling in a green economy»
drawn up for the European Commission by the
European Environment Agency in 2011. The report
established that the EU faces three challenges: (1)
reducing the environmental burden, (2) creating
jobs and (3) securing the supply of raw materials for
industry. Recycling of wastes can make a marked
contribution to tackling all three challenges.

What needs to be done?
The recycling objective of 50% by weight for wastes from households and similar sources should be
increased.
Calculation of the recycling rate must be underpinned by a harmonised calculation method using
accurate input data from sorting installations.
A separate recycling objective for bio-wastes should be introduced in order to make full use of their
considerable climate and resource potential.
The objective for construction and demolition wastes should be increased and thought should be
given to introducing EU-wide rules for their use as substitute building materials.
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Treatment of municipal waste in Europe in 2012 (in %)
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1. Challenges for waste and environmental law

Further development of the recovery
objectives in the Packaging Directive
Where are we now?

Where do we want to go?

On the initiative of several Member States and
some business sectors, in 1992 the Commission
presented a proposal for a Directive on Packaging
and Packaging Waste. Its scope covers all packaging distributed in the EU as well as all packaging
waste irrespective of whether it is generated in
industry, trade, administration, handicrafts,
services, households or elsewhere. Also irrelevant
is the material it is made of. The aim of the directive
is to ensure a high level of environmental protection
and furthermore to prevent trade barriers as well
as distortions of competition caused by different
rules on dealing with packaging and packaging
waste in the Member States. In addition, alongside
prevention of packaging waste, its re-use or
material recovery should be strengthened first
and foremost, and disposal should be reduced
(Article 1).

The Commission has specified treatment of
waste as a resource as the objective for further
development of European waste policy to the
horizon of 2020 both in its European Resource
Efficiency Roadmap and in the 7th Environmental
Action Programme. To this end, high quality
recycling of wastes in the EU in particular should be
promoted. This approach has also been supported
by the European Parliament in its own-initiative
report on the Resource Efficiency Roadmap and
on negotiations regarding the 7th Environmental
Action Programme.

The core elements of the directive on strengthening recovery, in particular material recovery of
wastes, are the recovery objectives in Article 6
of the directive whereby Member States had to
realise the following quotas for material recovery
of packaging wastes by 31 December 2008: glass
(60%), paper and cardboard (60%), metal (50%),
plastic (22.5%) and wood (15%). The newer
Member States are granted longer compliance
periods, some of which do not expire until the end
of 2015.

Furthermore, both Commission and Parliament
regard the Packaging Directive as an appropriate
instrument for channelling in particular more
plastic wastes into recycling, as witnessed by
the Green Paper on a European strategy for
plastic wastes in the environment as well as by the
subsequent own-initiative report. It is estimated
that packaging wastes made of plastic account for
around 60% of total plastic wastes in the EU.

What needs to be done?
The total quota for material recovery of packaging wastes should be increased from 55
to 65% by weight by 31 December 2020. At the same time, the material recovery targets
for individual materials should each be increased by 10% by weight and by 12.5% by weight
for plastics.
The Packaging Directive should continue as a derivative directive and should not be merged with
the Waste Framework Directive.
The principle of Extended Producer Responsibility should be anchored in the directive.
Methods for calculating recovery objectives should be harmonised.
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Recovery rates for packaging waste within EU-27 in 2011 (in %)
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1. Challenges for waste and environmental law

Need for a revision of European landfill
legislation
Where are we now?

Where do we want to go?

Directive 1999/31/EC on the landfill of waste was
adopted in 1999. The purpose of the directive is
to reduce the negative effects of landfilling waste
on human health and the environment. Moreover,
in order to curb the generation of the greenhouse
gas (GHG) methane (CH4) through the decomposition of organic fractions in landfills, Article 5 paragraph 2 of the directive provides for a progressive
reduction in the landfilling of waste. The volume of
biodegradable municipal waste going to landfills
must be reduced to 35% (of the total amount by
weight of such waste produced in 1995) by 2016,
with 15 Member States having been granted a
four-year extension.

Even though landfilling of waste has been identified
in the five-step waste hierarchy as the worst
management measure for wastes and the 7th
Environmental Action Programme (2014 to 2020)
also sets the goal of an EU-wide end to simple
landfilling of re-usable wastes, landfilling of
municipal wastes still constitutes a widely applied
waste management measure with an average
share of 37% in 2011. There is therefore a great
unused potential for recovering raw materials and
reducing GHG emissions from landfill sites. This is
because a legally binding requirement to decrease
landfilling of ALL municipal wastes which also
includes plastics or textiles, for instance, does not
exist at European level. Moreover, 15 years after
the Landfill Directive was adopted, there are still
considerable deficits in enforcing the provisions
on the environmentally responsible creation,
operation and cost-intensive aftercare of landfill
sites in many Member States. As a result, the
dangers for the environment and human health
from indiscriminate landfilling of wastes have in no
way been mitigated across the board.

In parallel, the Landfill Directive’s requirement for
2016 is already met in Member States with a wide
landfill ban for ALL untreated municipal wastes
(e.g. Germany, Austria and Sweden). In Germany,
this landfill ban has contributed considerably to the
reduction of CH4 emissions by around 2.9 million
tonnes between 1990 and 2011 (which corresponds
to around 61 million tonnes of CO2 equivalents or the
annual CO2 emissions of 15 coal-fired power plants).
In Austria, a reduction of GHG emissions by more
than 52% could be achieved in the waste management sector. As a result, this sector is the main
contributor to the reduction of GHG emissions in
Austria.

To be able to manage wastes as a resource across
the EU in future, it is therefore absolutely essential
that landfilling as a waste management measure is
restricted to non-recoverable residual fractions.

What needs to be done?
It is necessary to create a European rule for landfilling of waste after 2020 which brings an end to
landfilling of recoverable wastes in the EU and hence contributes to resource and climate protection.
A binding pre-treatment requirement must be introduced for ALL municipal wastes so that landfilling
is limited to non-recoverable residual fractions (e.g. slag from waste incineration or sorting residues
from mechanical biological waste treatment).
Breaches of the creation, operation and aftercare provisions of the Landfill Directive must be
consistently punished; e.g. via an infringement procedure.
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Methan(CH4) emissions by source category 1990 to 2011 (in million tonnes)
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1. Challenges for waste and environmental law

Recovery of end-of-life vehicles
Where are we now?

Where do we want to go?

In 2009 around 15 million new vehicles were
registered. In the same year, around 9 million
end-of-life vehicles were recorded. These are
vehicles that are classified as waste. To reduce the
environmental burden of this waste stream and to
ensure seamless functioning of the single market,
Directive 2000/53/EC on end-of-life vehicles was
adopted in 2000.

End-of-life vehicles are usually dealt with in a
two-stage process: first, dismantling firms remove
consumable fluids such as engine oil and braking
fluids as well as other harmful components. At the
same time, other usable replacement parts and
valuable components such as tyres and catalytic
converters are recovered. In the second stage,
the remains of the body are shredded by machine.
What is left can be divided into two categories:
light shreddings and heavy shreddings. The latter
consists of iron, steel and aluminium, and is sold
on to iron and steel works. Given the value of this
fraction, a recycling rate of almost 100% is reached. The light category is composed of plastics,
rubber, glass, metal residues and other materials,
and generally contains hazardous substances.
Treating this fraction, which forms a larger portion
of modern vehicles, is unwieldy and also costly in
the absence of any intrinsic value.

The directive comprises provisions on prevention,
re-use, recycling and other recovery of end-of-life
vehicles and their components. To this end, it sets
quotas which increase in stages. Thus, 85% of
the average vehicle weight has to be re-used and
recovered or 80% has to be re-used and recycled
since 2006. A quota of 95% or 85% respectively
has to be achieved by 1 January 2015. In addition,
the directive lays down minimum requirements for
end-of-life vehicle treatment and obliges Member
States to introduce a collection system.
Together with waste aspects, the directive also
addresses product-related aspects such as limits
on the use of certain hazardous substances used
in vehicle manufacture and making allowance for
re-use and recycling in the design phase.

However, the greatest challenge arises from the
export of vehicles. Frontiers are open for used or
end-of-life vehicles which are still functional. For
this reason, many end-of-life vehicles are declared
as used vehicles and exported to third countries.
Due to this illegal export, the EU loses valuable raw
materials. Also exported are health and environmental dangers arising from inexpert dismantling.
In 2009 the whereabouts of more than 3 million
deregistered vehicles across the EU was unclear.

What needs to be done?
Enforcement of the European regulation on shipment of waste needs to be improved. At the same
time, thought should be given to introducing a system for EU-wide certification of initial processing
installations for end-of-life vehicles.
A proper register of end-of-life vehicles should be put in place to impede their entry into illegal
channels. In particular, more effective controls must be ensured.
Better re-use of light shreddings through innovative technologies should be promoted. This also
relates to recycling of electric motors and electric cars.
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EU situation for end-of-life vehicles (number in millions)
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1. Challenges for waste and environmental law

Efficient recovery of end-of-life batteries
Where are we now?

Where do we want to go?

In 1991 the Council for the first time adopted a directive on how to deal with batteries and accumulators. Directive 91/157/EEC essentially pursued
two goals: first a reduction of hazardous substances in batteries and accumulators, and second
their collection for recovery or harmless disposal.
15 years later, the successor Directive 2006/66/EC
consistently maintained this two-pronged regulatory approach, i.e. waste-specific and productrelated aspects. However, the provisions are much
more detailed.

With Regulation (EU) 493/2012, the Commission
created new and ambitious implementing
provisions concerning methods for calculating
recycling rates of end-of-life batteries and
accumulators. The following resource efficiency
quotas are to be met:
• 65% of the average weight of lead batteries
and accumulators,
• 75% of the average weight of nickel and
cadmium batteries and accumulators, and
• 50% of the average weight of other batteries
and accumulators.
Simultaneously, the Commission is currently
carrying out a so-called «fitness check». As part
of this, it is looking at the efficiency, effectiveness,
coherence and relevance of the directive and of the
national legislative acts adopted to implement it in
the last few years.

The objective of Directive 2006/66/EC is to reduce
the volume of hazardous substances released into
the environment, in particular mercury, cadmium
and lead, both by setting limit values for their use
and by improving the treatment and re-use of
these substances from batteries and accumulators. To achieve this, Member States must ensure
the establishment of a suitable collection system
as well as reach certain collection targets. 25% of
end-of-life batteries and accumulators had to be
collected by 26 September 2012. The target for 26
September 2016 rises to 45%. In addition, certain
minimum requirements and recycling efficiency
targets have to be met during treatment.
Responsibility for financing collection and
treatment lies with manufacturers.

It is the view of the private waste management
sector that the collection and resource efficiency
objectives should not be increased in the coming
years, because the provisions of the directive
have only been applicable since the end of 2008.
Many Member States are therefore still a long way
from achieving the objectives. Rather the focus
of research and adjustments should be on how to
deal with batteries and accumulators integrated in
electrical appliances as well as collection and
treatment of lithium-ion accumulators. This
material stream will increase sharply in the years
ahead as electro-mobility expands.

What needs to be done?
New technologies for recycling lithium-ion accumulators should be promoted.
The problem of accumulators integrated in electrical appliances needs to be solved, since the
accumulators are regularly damaged during the mechanical treatment of these appliances at the end
of the lifecycle and become unusable for further treatment.
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Collection rates accoording to Directive 2006/66/EC for portable batteries within the EU-27 in 2012
(in %) – no data available for Romania
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1. Challenges for waste and environmental law

Make full use of sewage sludge as a raw
material source
Where are we now?

Where do we want to go?

The European Union has had common rules on
how to deal with sewage sludge for more than
25 years. The purpose of the Sewage Sludge
Directive 86/278/EEC is to promote the use of
sewage sludge in agriculture and to prevent
harmful consequences for the environment.
There are considerable differences in the manner
and quality of the treatment of the 11.5 million
tonnes of sewage sludge generated across the EU
every year.

Against the background of volatile raw material
markets with considerable price fluctuations and
an increasing burden from conventional inorganic
fertilisers with heavy metals, the resource potential
of high quality sewage sludge must be fully utilised
and the right framework conditions for phosphorus
recovery must be created. To achieve this, the
effective preference given to inorganic fertilisers for instance, the European Fertiliser Regulation
(EC) 2003/2003 sets no limit values for the
cadmium and uranium content - vis-à-vis organic
fertilisers from the recycling economy must be
brought to an end.

Agricultural use makes important nutrients such
as nitrogen and phosphorus available for domestic
soils and reduces Europe’s dependence on
inorganic fertiliser imports. In recent years
technical progress coupled with more stringent
limit values for harmful substances have perceptibly improved the quality of sewage sludges in
Germany and other Member States. By contrast
with mixed incineration in coal-fired power stations
or cement works, the phosphorus contained in
sewage sludge can be retrieved from the ashes of
dedicated incineration. Industrial-scale operation
of the latest processes for recovering phosphorus
from waste water, sewage sludge or sewage sludge
ashes is not currently economically viable. The raw
material potential is still completely unused in a few
Member States because sewage sludge is simply
landfilled.

What needs to be done?
The limit values for hazardous substances in the EU Sewage Sludge Directive 86/278/EEC must
be adapted and the restrictions on the use of harmless sewage sludge beyond land used for
agriculture must be dismantled. Voluntary quality assurance schemes should be established as
control instruments.
To promote phosphorus recycling, a binding, non-subsidised and technology-neutral requirement to
recover phosphorus from relevant wastes should be introduced, and Incentives should be created, e.g.
in the form of a progressive phosphorus recycling quota or admixture quota.
The EU Fertiliser Regulation (EC) 2003/2003 should include organic fertilisers in its scope as well as
limit values for hazardous substances, especially cadmium and uranium.
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Recovery of sewage sludge in selected EU Member States (in %)
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1. Challenges for waste and environmental law

Efficient recycling of waste electrical and
electronic equipment
Where are we now?

Where do we want to go?

Around 10 million tonnes of waste electrical and
electronic equipment (WEEE) is generated in the
EU every year. The volume is expected to increase
to 12 million tonnes by 2020. Unless properly
treated, this scrap poses considerable health and
environmental risks because of the hazardous
substances it often contains. At the same time, it
contains valuable raw materials whose recovery is
becoming increasingly important thanks to growing
demand.

The new WEEE Directive 2012/19/EU offers a
good basis for improving environmentally
responsible and resource-efficient treatment of
end-of-life equipment. For instance, it incorporates
an extension to the scope, a progressive increase
in collection quotas as well as new requirements to
curb illegal shipment. The open scope ensures that
all electrical and electronic equipment will be covered from 2018, regardless of whether or not it falls
into one of the existing categories. Furthermore,
the collection quota should be clearly increased
from the current 4 kg per person. Thus, by 2019
Member States should either collect 85% of all
waste equipment generated on its territory or 65%
of the average weight of equipment distributed
over the last three years. Lastly, high quality
treatment of end-of-life equipment collected
should be ensured through the development of
EU-wide minimum standards for their treatment.

To solve these problems, the European Commission adopted two directives back in 2003: first
Directive 2002/96/EC on waste electrical and electronic equipment («WEEE Directive») and second
Directive 2002/95/EC on the restriction
of the use of certain hazardous substances in electrical and electronic equipment («RoHS Directive»).
However, the WEEE directive early on showed initial
weaknesses in the scope but also in enforcement
of the provisions on coverage, collection and
environmentally responsible treatment. The
European Commission therefore presented a
proposal for a revision of the directive following a
thorough review. The most important objectives
of the proposal were more far-reaching harmonisation regarding the scope and implementation of
the provisions as well as an increase in the volumes
of waste electrical and electronic equipment
collected and treated.

A major problem is the illegal export of old
equipment. Each year around 13 to 20% of e-scrap
generated in the EU leaves the Union illegally. The
reversal of the burden of proof provided for in the
directive, whereby the exporter must demonstrate
that transactions involve functional equipment
that can be exported legally to third countries, is a
step in the right direction but will not be sufficient.
Rather, information on and monitoring of equipment covered within the EU should be improved.

What needs to be done?
Information on electrical and electronic equipment needs to be improved to prevent WEEE moving
into illegal channels. In addition, collection points could be listed in a register and obliged to report
volumes annually.
Thought should be given to introducing an EU-wide certification system for installations performing
initial treatment of hazardous wastes, in particular e-scrap, to ensure high quality removal of
hazardous substances and subsequent re-use. The waste stream could be better monitored through
registration and disclosure of quantities.
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New electronic equipment put on the market and collection/recycling of WEEE within EU-27 in 2010
(in kg/person)
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1. Challenges for waste and environmental law

Use bio-waste as a resource across Europe
Where are we now?

Where do we want to go?

The term «bio-waste» describes a series of waste
streams of different origin. Thus, in accordance
with Article 3(4) of Directive 208/98/EC on waste
(«Waste Framework Directive») means biodegradable garden and park waste, food and kitchen
waste from households, restaurants, caterers
and retail premises and comparable waste from
food processing plants. The nature and volume
of garden and park waste generated depends on
geographical location. Regarding the volume and
recovery of food waste (private households,
commerce, industry), it is also important to take
cultural differences into account. It is estimated
that between 120 and 140 million tonnes of
bio-waste is generated each year in the European
Union. The overall potential of separately collected
bio-waste is calculated to be around 75 million
tonnes EU-wide.

Management of bio-waste across the European
Union should in future be aligned closely on the
requirements of the waste hierarchy in the Waste
Framework Directive (recycling takes precedence
over energy recovery and disposal) in order to make
a contribution to climate and resource protection.
A condition for this is that bio-waste is collected
separately across the board. The fact that, at the
present time, many Member States predominantly
practice mixed collection of bio-waste so that it is
often incinerated or landfilled.

However, only 30% of this waste is collected separately. An obligation to collect bio-waste separately
or meet specific recovery requirements do not yet
exist in the EU. Under Article 22 of the Waste
Framework Directive, Member States should
merely take appropriate measures to encourage
separate collection of bio-waste. Because biowaste collected with mixed waste and disposed
of in, say, landfill sites where it decomposes in an
uncontrolled way can constitute a considerable
danger for the environment. Among other things,
the greenhouse gas methane (CH4) is generated,
with a negative effect on climate change which is
21 times worse than CO2.

By contrast, separately collected bio-waste offers
the possibility to generate high quality composts
and fermentation residues. These can then be used
inter alia as organic fertilisers and soil enhancers.
Nevertheless, strict quality criteria should apply for
such material use to ensure that human health and
the environment are protected. In this way, an
obligation to collect bio-waste separately in
conjunction with subsequent recovery aligned on
the waste hierarchy can make a large contribution
to a reduction of landfilling in the EU.
In Austria through the introduction of the
Composting Act in 2001 (based on the Act on
the Separate Collection of Biodegradable Waste
which entered into force in 1995) an important step
towards the separate collection of bio-waste has
been made.

What needs to be done?
It is urgently necessary to introduce a European rule for complete and obligatory separate collection
of bio-waste.
Introduction of a European requirement to recycle bio-waste should be investigated.
To protect human health and the environment, stricter European quality parameters must be put in
place for compost and bio-waste.
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Expected quantities of biowaste treatment within EU-27 from 2013 to 2020 (in million tonnes)
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1. Challenges for waste and environmental law

Prevent illegal waste shipment in the EU
Where are we now?

Where do we want to go?

A legislative framework governing international as
well as intra-European shipment of waste was
created for the first time with the 1989 Basel
convention, which was transposed and supplement
by the 1993 European Waste Shipment Regulation
(most recently amended in 2006). The main criterion
for the admissibility of a cross-border waste shipment has since been the waste’s hazard potential.
Thus, the shipment of hazardous wastes, which
includes almost all waste electrical and electronic
equipment (WEEE) and end-of-life vehicles, to third
countries outside the EU and OECD is very broadly
proscribed. Nevertheless, around 13 to 20% of
end-of-life electrical equipment generated in the
EU is illegally exported. To a large extent, WEEE and
end-of-life vehicles are shipped to Africa and Asia
under the cover of re-use and, once there, is often
«recovered» without application of adequate
environmental and health standards - for instance,
using hazardous chemicals and open fire.

Today the EU is confronted with the challenge of
on the one hand enabling import and export of
non-hazardous wastes so that they are available
where they are needed to provide secondary raw
materials for production processes. On the other
hand, it must ensure that in particular illegal waste
shipments of hazardous wastes are prevented.

Conversely, global cross-border transport of nonhazardous waste for recovery such as waste paper,
plastics or steel scrap is authorised in principle and
is also necessary due to global demand from
manufacturing industry. In addition, the potential
of these secondary raw materials cannot be fully
exploited by demand from the EU single market
alone. Thus, steel and metal scrap from the EU is
exported to Turkey, for example.

Alongside the export of end-of-life vehicles, illegal
shipment of especially waste electrical and
electronic equipment constitutes an ever
increasing problem, bearing in mind the rapid
growth of this waste stream. After all, this exports
not only the health and environmental risks arising
from inexpert treatment of end-of-life equipment
to the recipient countries but also the high-tech
metals they contain including indium, germanium
or palladium. In this regard, illegal shipment of
end-of-life equipment to third countries is often
more cost-efficient than professional removal of
hazardous substances, dismantling and recovery
in accordance with the EU’s high quality standards.
As a result, curbing the illegal export of such
hazardous wastes will be of decisive importance
in the years ahead.

What needs to be done?
Enforcement of the European Waste Shipment Regulation needs to be improved. Controls need to be
strengthened and registration requirements need to be observed.
Information on valuable wastes such as WEEE and end-of-life vehicles before they are shipped needs
to be improved to prevent them moving into illegal channels.
Thought should be given to introducing an EU-wide certification system for installations performing
initial treatment of hazardous wastes, in particular WEEE and end-of-life vehicles, to ensure high
quality removal of hazardous substances and subsequent re-use.
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Illegal shipment of WEEE within and outside the EU in 2008 (in million tonnes)
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1. Challenges for waste and environmental law

No energy tax on valuable, resource-efficient
waste incineration
Where are we now?

Where do we want to go?

For years there has been a lack of clarity as to whether thermal treatment of wastes and in particular
the preparation and use of wastes as substitute
fuels falls under the Energy Taxation Directive
2003/96/EC. While wastes are not explicitly
mentioned as fuels in the directive, the latter
nevertheless essentially deals with substances
containing carbon so that, theoretically, wastes
also fall under the directive. Some Member States
including Germany subject thermal treatment
of waste to an energy tax. In Austria there is no
regulation like that. A discrimination against alternative fuels in favour of primary energy sources is
resulting however from the payment of the Austrian contribution to remedial action on abandoned
waste sites (AISAG).

The overarching objectives of European policy are
defined in EU 2020 Strategy: smart, sustainable
and inclusive growth. In this regard, efficient use of
natural resources has a particular importance in the
framework of sustainability. This is also reflected in
European waste policy: Waste Framework Directive
2008/98/EC calls for high quality and resourceefficient waste treatment. Waste incineration is
deemed to be a recovery process if the main use
of the waste is as a fuel or other means of energy
production.

In April 2011 the European Commission presented
a proposal for a revision of the Energy Taxation
Directive. The Commission believes that the
energy tax should comprise two components,
namely a general energy consumption tax based
on the energy content of energy products and a
component linked to the CO2 emissions generated
during consumption. Wastes are not specified
explicitly as fuels in this proposal either. To determine the tax rate for energy products which are
not mentioned explicitly as fuels in the directive or
the annexes, like waste, the reference should be
an equivalent heating or motor fuel. For wastes,
the reference would be coal, which would result
in making thermal recovery of waste as an energy
product considerably more expensive. In the still
ongoing discussions on the draft directive in the
Council, the issue of taxing waste incineration has
not so far been put on the table.

The use of substitute fuels is a re-use of waste.
The higher the calorific value of the substitute
fuel, the greater the substitution potential with
respect to primary fossil fuels and the greater the
resource efficiency. However, this potential would
be frustrated by the energy tax. Prepared wastes
of high quality have a high value as fuel but this also
automatically leads to higher CO2 values. Thus,
high quality energy and heat recovery from waste
would be particularly badly hit by the energy tax.
As a result, substitute fuels recovered from waste
would lose competitiveness compared with
primary fuels and preparing waste as a substitute
fuel would become economically unattractive.
Waste would be managed at lower cost and
generating less value, the resource protection
potential of heat recovery from waste would be
left unused.

What needs to be done?
In its 19 April 2012 resolution on the Commission proposal, the European Parliament spoke
in favour of energy recovery from waste and in particular the use of high value, i.e. heat-intensive,
alternative fuels from waste being left outside the scope of the energy tax. MEPs and interest
associations should campaign vis-à-vis Member States to encourage the Council also to
back an energy tax exemption for heat recovery from waste.
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Substitution of lignite by energy recovery of waste derived fuels with Brandenburg as an example
(reference year 2007; in tonnes)

1.200.000

1.000.000

800.000

600.000

400.000

200.000

0
Use of waste derived fuels

Substituted lignite

Source: LUGV Brandenburg (2009)

47

BDE Federation of the German Waste, Water and Raw materials Management Industry
VÖEB Association of Austrian Waste Management Companies

1. Challenges for waste and environmental law

Create coherence between EU waste and
chemical legislation
Where are we now?

Where do we want to go?

Numerous existing provisions of EU chemical
legislation were harmonised in 2006 with the
REACH Regulation (EC) 1907/2006 on registration,
evaluation, authorisation and restriction of chemicals, mixtures or products. It shifts responsibility
for safe use of chemicals on to manufacturers,
importers and downstream users. Substance
bans coupled with registration and information
obligations are designed to ensure the protection
of environment and health. Waste for disposal and
recovery is essentially excluded from the scope
according to Article 2 paragraph 2. Substances
resulting from the recovery process - although
as substitutes for primary raw materials they no
longer fall under the waste regime but under the
product regime - are exempt from the registration
obligation in accordance with Article 2 paragraph 7
(d) insofar as the recycled substance is identical to
one already registered under REACH. In that case,
only the information obligations apply.

Safe waste management has top priority. To ensure
protection of human health and the environment,
EU waste provisions must be fully transposed in all
Member States and consistently enforced.
At the same time, EU chemical legislation must
take greater account of waste-specific requirements. The complexity of REACH requirements
must not make material recovery from waste more
difficult and unattractive as compared with energy
recovery and landfilling.

In practice, there are nevertheless still uncertainties for recycling businesses about application of
the derogation. For instance, problematic are input
materials whose composition includes substances
which have been on the market for decades but
which are not authorised by REACH. In addition,
the uneven composition of waste, the increasing
diversity of materials used in products as well as
inadequate product labelling sometimes make it
impossible for recycling businesses to provide all
the necessary proof.

Was ist zu tun?
Coherence must be created between EU chemical and waste legislation. The derogations for
recycled products from REACH registration obligations must be formulated in a workable way
and take account of specific characteristics of the waste sector with regard to meeting information
obligations.
The information flow from manufacturers to recyclers about the chemical composition of input
materials needs to be improved in order to make it easier for recycling businesses to fulfil information
obligations.
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Did REACH increase the costs of management of information in the supply chain? (agreement in %)
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1. Challenges for waste and environmental law

European Cohesion Policy
Where are we now?

Where do we want to go?

The last financing period 2007-2013 has come
to an end. For the current financing period
2014-2020, the regulatory package foresees an
orientation of financial support on the objectives
of EU 2020 Strategy. The aim of the strategy is to
strive for «smart, sustainable and inclusive growth»
in the EU. To that end, the award of financial support
must in future be more strongly aligned on the
thematic objectives of EU policy. Among other
things, this should be ensured through the new
instrument of so-called «ex-ante conditionalities».

The 7th Environmental Action Programme sets
as a goal for European waste policy to 2020 that
waste should be regarded and managed as a
resource. To achieve this goal, even greater efforts
are required in the newer Member States in
particular. For instance, 95% of municipal waste in
Bulgaria is currently disposed in landfills and hence
its resource potential is not used. Financial support
for projects in the area of waste using EU resources
is very important in order to build up a modern
waste management infrastructure in Member
States with a high rate of landfilling.

What this means in concrete terms for the waste
management sector is that infrastructure projects
included in national and regional waste management plans can only be supported financially
insofar as they are compatible with the five-step
waste hierarchy. Hence, waste treatment
installations that add greater value such as
recycling installations take precedence over
waste incineration plants or landfills. It must also
be demonstrated what contribution the project
makes to reaching the recycling objectives of the
Waste Framework Directive.

In the last budget period 2007-2013, the
Commission earmarked tens of billions of Euro
for waste management projects. For the current
period to 2020, the funding requirements notified
by Member States have not yet been finalised. To
deploy its resources to the greatest extent possible
on development of a modern European recycling
economy, the Commission must award funds in
line with the principle of support in exchange for
delivery. It has the right instrument in the form of
the «ex-ante conditionalities». Under this arrangement, it can hold back some or all of the monies if
the conditionalities are not met.

What needs to be done?
Financial support for projects in individual Member States to develop the waste sector should be
awarded only where «ex-ante conditionalities» are taken into account.
Where the criteria are not met, the financial support should be suspended in part or in full.
Checks following completion of projects should ensure that operations are in line with the draft
originally authorised. Only in this way can cost-efficient and sensible use of EU financial resources
be ensured.
The know-how available in businesses should be better used by aiming to have shared
planning and implementation with a private partner in the form of a public-private
partnership (PPP).
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Total EU allocations of Cohesion Policy 2014 – 2020 (in Euro billion)
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1. Challenges for waste and environmental law

End-of-waste status
Where are we now?

Where do we want to go?

In Its proposal for the current Waste Framework
Directive 2008/98/EC, the Commission for the first
time envisaged a provision on end-of-waste
status. In so doing, it was taking account of the
often voiced criticism that a recycling economy
can only function in practice if substances which
are initially classified as wastes can also be released
from the waste regime.

Hitherto the European Commission has
adopted regulations with end-of-waste criteria
for the waste streams steel, iron and aluminium
scrap, glass, and copper scrap. Proposals for
compost and fermentation products as well as
plastic wastes are in the draft stage.

The aim of the new Article 6 of the Waste
Framework Directive is to strengthen recycling
markets in the EU. The provision brings forward the
end of waste so that input substances for certain
production processes already have product status
and are not tainted by the «stigma» of waste. At
the same time, it counterbalances conflicting interests between dismantling red tape through the
earliest possible end of waste and the interest of
enforcement authorities in the smoothest possible
supervision of waste streams. Accordingly, only
wastes which meet strict criteria can be released
early from the waste regime. This means, for
instance, that hazardous wastes are ruled out as
input materials.
To ensure that such criteria are established only
for waste streams from which an ecological and
economic benefit can be expected, this aspect is
verified in an individual study. On the basis of the
study, the Commission then decides whether it
will present a proposal for a regulation with
criteria for the specific waste stream. The proposal
is subsequently discussed and voted in the socalled comitology procedure.

Development of end-of-waste criteria for various
waste streams should also continue in the future,
since they enable the production of high quality
secondary raw materials and ensure high environmental standards. Nevertheless, the development
of recycling markets in individual Member States
should be taken into consideration wherever
possible so that existing structures are not
unnecessarily harmed.
In any event, waste management undertakings and
their customers should also continue to have the
option as to whether they want to take delivery of
waste, in compliance with the already strict requirements of European waste law, or of a product,
in compliance with strict end-of-waste criteria.
Because the very strict end-of-waste criteria can
always only be met to a certain extent due to the
unevenness of waste streams. In addition, extra
costs are incurred because of the more unwieldy
procedure for meeting the criteria. These costs are
reflected in the price.

What needs to be done?
A thorough analysis of the market is needed prior to the publication of new proposals.
Economic players should be more closely involved in developing new criteria.
The practical consequences of the existing rules for end-of-waste need to be analysed.
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Applicability of valid provisions on end-of-waste criteria - chronological table
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Source: BDE
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2. Challenges for competition law

More recycling through free competition for
sorted wastes for recovery
Where are we now?

Where do we want to go?

In a few Member States and also in Germany, the
collection and management of separately collected
household waste for recovery is reserved for public
waste management authorities. In this context, it
is primarily private waste management enterprises
that in the past have established high quality
collection of these wastes which is comfortable
for the citizen and therefore efficient, and have
invested in installations for the recycling of it.

In the EU 2020 Strategy the European Union has
set itself the goal of a sustainable, resourceefficient economy. Recycling plays an important
role in this regard, since the secondary raw
materials acquired in this way substitute for finite
natural resources. In this way, a recycling society
should be created and a recycling quota for
household waste of 70% achieved.

Predominantly in the wake of increasing prices for
secondary raw materials and of increased competition on the market for waste incineration through
considerable overcapacities, publicly controlled
waste management undertakings - especially in
Germany - have discovered the potential of these
wastes and squeezed private collectors out with
banning orders. Some publicly controlled undertakingswhich operate incineration installations or
are bound by delivery obligations want to ensure
that they have sufficient waste for the economic
operation of their installations or to meet their
delivery obligations through access to waste
streams. Others want access to these wastes in
order to market them for profit.
As a consequence, value chains which have often
been created by private waste management enterprises have been broken. This leads to a decline
in the volumes and poorer quality of the materials
collected, with a negative impact on recycling.

These objectives can only be ensured through
free and fair competition for management of
separately collected household waste for recovery.
Only through free access for private businesses
to these waste streams are incentives created to
re-use wastes as materials to the greatest extent
possible and with the highest added value. This
was expressly established by the European Court
of Justice (ECJ) with respect to free movement of
goods for wastes as long ago as 1998.
The market for secondary raw materials acquired
from waste is global and highly volatile; transactions
and risks on this market should be left to private
enterprises. Publicly controlled undertakings
financed by collection charges which do not have
the necessary volumes and the necessary knowhow should not take on these risks.

What needs to be done?
The restrictions on private waste collection businesses regarding the collection and management of
separately collected wastes for recovery from private households should be dismantled, monopolies
of public waste management authorities should be removed and a level playing field for municipal and
private service providers in the waste management sector should be created.
The Commission should take a critical look at the classification of management of separately
collected household wastes for recovery as a service of general economic interest and the granting
of special rights to publicwaste management authorities.
If deemed appropriate, the restrictions and Service of General Economic Interest status should be
clarified by the ECJ in infringement proceedings.
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Sorting installations for light packaging (collected in yellow bag / yellow container) largely in private
ownership - share by owners in 2011 (in %)
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Source: AGVU (2012)
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2. Challenges for competition law

Cost-efficient and high quality water services
through private involvement
Where are we now?

Where do we want to go?

In many EU Member States and also in Germany
as well as in Austria, the supply of water and waste
water management are assigned to municipalities
as tasks of general interest. As a rule, municipalities
can use the services of third parties to perform
these tasks, whether through legally autonomous
municipal corporations, mergers between several
municipalities in joint ventures or private water
companies. In Germany, the municipality in any
event continues to be the owner of the water and
usually also of the supply infrastructure even when
tasks are contracted out to third parties, generally
in the framework of a concession.

Where private partners are involved in supplying water
and waste water management, it is regularly a matter
of managing drinking water networks, duct systems
and preparation installations optimally. Maintenance
of the network infrastructure and a high water quality
calls for ongoing investments in increasing technical
requirements. Cooperative arrangements with
private businesses can help to solve the problems
arising from declining water consumption, increasing
energy costs, growing burdens from micro-impurities
in drinking water and a higher need for investment
in increasingly obsolescent networks. This applies in
particular for small municipal water works.

In the course of the discussion on the new Concessions Directive 2014/23/EU, which would also have
subjected the award of water concessions to legally
autonomous municipal corporations to a transparent award procedure, a sometimes subjective and
misleading debate on the supposed privatisation
of the public supply of water flared up. This debate
was accompanied by a European citizen initiative
orchestrated to a large extent by German and
Austrian initiators in which 1.5 million EU citizens
spoke out against privatisation of the public supply
of water. The water sector (supply and waste water
management) was subsequently removed from
the concessions directive, largely under pressure
from municipal interest representatives.

Private service providers have the necessary extensive know-how and capital, and can use scale-related
synergy effects. They enable municipalities to provide
a high quality water supply and safe waste water
management at stable prices and charges. To use the
potential of private water and waste water services in
the interest of the citizen, free and fair competition
should be established between in-house municipal
provision and private cooperation models. Only in this
way can citizens benefit from the best service models
and the best prices achieved.

What needs to be done?
Distortions of competition to the detriment of public-private cooperation models such as the VAT
privilege enjoyed by purely public service providers in Germany need to be removed.
In cases where municipalities do not (or no longer) want to supply water or treat waste water directly
themselves, they should identify the best service option (public or private) in an open, transparent and
discrimination-free procedure.
Since the water sector has been removed from the Concessions Directive 2014/23/EU, the
Commission should draw up guidelines for the award of water concessions in order to prevent
discrimination and ensure transparency.
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Need for investment in municipal water supply and waste water management in Germany to 2020
(in Euro billion)
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2. Challenges for competition law

VAT: treat public and private waste
management undertakings equally
Where are we now?

Where do we want to go?

In Germany and some other EU Member States
- not in Austria - public institutions are exempted
from value-added tax (VAT) in relation to management of household waste. By contrast, privately
organised waste management enterprises have
to charge VAT (currently 19% in Germany) on
their waste management activities. The European
Directive 2006/112/EC on a common system of
value-added tax allows exemptions for public
institutions only insofar as they relate to activities or
turnovers in the framework of public authority and
do not lead to greater distortions of competition.

Mobilisation of the capital and know-how of private
enterprises is needed specifically in the waste
management sector to strengthen recycling
through investments and innovations. This makes
it possible to make better use of the potential of
waste as a secondary raw material and make a
greater contribution to efficient use of natural
resources. Accordingly, incentives need to be
created for involving private waste management
enterprises are more strongly involved in management and treatment of household wastes.

The tax exemption for public authorities does in
fact lead to distortions of competition: private
service providers must charge 19% VAT on their
output turnovers, which means that their
service offers are sometimes more expensive than
those of public service providers. There is no input
tax deduction for public institutions if the input
turnover relates to tax-exempt output turnovers.
As a result, it is often more cost-efficient for public
institutions to provide services themselves than
if they contract out to private enterprises, even
though the latter would really be more efficient and
better. Along the same lines, public institutions are
also unable to deduct the input VAT payable on the
investment goods linked to tax-exempt activities.
As a result, outsourcing of activities to third parties
and investments are impeded. This means
inefficiencies in the provision of services by the
public sector.

The VAT privilege enjoyed by public waste
management operators must therefore be removed. Only if public and private waste management
is taxed in the same way will costs be transparent
and objectively comparable so that the best waste
management service can be identified and provided
at the best price – where appropriate by private
businesses on behalf of the responsible public
entity. By cancelling the VAT exemption, public
waste management institutions would also be able
to deduct input VAT so that public authorities could
also invest more in new, forward-looking waste
processing and recycling installations.

What needs to be done?
The European Directive 2006/112/EG on a common system of value-added tax should be amended.
All activities by public authorities performed against payment and which constitute an economic
activity within the meaning of Article 9 of the VAT directive must be taxed. A second possibility would
be to remove the tax exemption enjoyed by public institutions In any event for economic sectors
where there can clearly be distortions of competition between public and private entities.
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Unequal VAT treatment in waste management – benchmark VAT rates in selected EU Member States
in 2011 (in %)
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Source: Copenhagen Economics / KPMG AG (2011)
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